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STATEMENT OF THE | SSUES

Whet her Respondent, Delta Health Goup, Inc., d/b/a
Longwood Health Care Center, violated Sections 400.215 and
435. 05, Florida Statutes; and whether the violations warrant the
inmposition of a conditional |icensure rating and $2,000 fi ne.

PRELI M NARY STATEMENT

On April 7, 2003, Petitioner, Agency for Health Care
Adm nistration, filed an Adm nistrative Conplaint alleging that
Respondent, Delta Health G oup, Inc., d/b/a Longwood Health Care
Center, failed to conduct appropriate enpl oyee background
screenings and that the failure to conduct appropriate
background screenings constituted a patterned, State C ass ||
deficiency which warranted a fine and inposition of a
conditional licensure rating.

On April 22, 2003, Respondent filed its Request for Forma
Adm ni strative Hearing essentially disputing material facts,
requesting di smssal of the Admi nistrative Conplaint, and
seeking other relief. On May 7, 2003, Petitioner forwarded the
matter to the Division of Adm nistrative Hearings.

On May 8, 2003, an Initial Order was forwarded to both
parties. On June 10, 2003, the case was schedul ed for final
heari ng on August 12, 2003, in Sanford, Florida. On August 5,

2003, the parties filed a Joint Mtion for Abeyance. 1In



response to the Joint Mdtion for Abeyance, the case was
continued and reschedul ed for Septenber 12, 2003. On
Septenber 4, 2003, the parties noved for a continuance. The
notion for continuance was granted; the case was reschedul ed for
Oct ober 10, 2003.

The case was presented as reschedul ed on Cctober 10, 200S3.
R Davis Thonmas, Jr., who had previously been accepted as a
Qual i fied Representative, represented Respondent. Petitioner
presented two witnesses: David Douglas Metcalf and Karen Marie
Wal ker, both experienced surveyors enpl oyed by Respondent, and
offered two exhibits, which were received in evidence and marked
Petitioner's Exhibits 1 and 2. Respondent did not present any
W tnesses or offer any exhibits.

The Transcript of Proceedings was filed with the O erk of
the Division of Adm nistrative Hearings on Cctober 27, 2003.
Both parties submtted Proposed Recommended Orders, which were
consi dered by the undersigned Adm ni strative Law Judge.

FI NDI NGS OF FACT

Based on stipulations, official recognitions, and oral and
docunentary evidence presented at the final hearing, the
followi ng findings of fact are nade:

1. Petitioner is the state agency charged with the
Iicensing of nursing honmes and the assignnment of |icensure

status pursuant to Chapter 400, Florida Statutes. Petitioner



eval uates nursing honme facilities to determ ne their degree of
conpliance with established state rules as a basis for making
the required licensure assignnent. |In addition, Petitioner is
responsi bl e for conducting federally nandated surveys of those
long-termcare facilities receiving Medicare and Medi cai d funds
for compliance with federally mandated statutory requirenents.
These federally established requirenments are applicable to

Fl ori da nursing homes pursuant to Florida Adm nistrative Code
Rul e 59A- 4.1288.

2. Respondent is a licensed nursing hone |ocated at
1520 South Grant Street, Longwood, Florida.

3. As authorized by Chapter 400, Florida Statutes,
Petitioner surveyed Respondent to determ ne whet her Respondent
was in conpliance with applicable state and federal |aws and
regul ati ons. Wen Petitioner conducts a survey of a nursing
home, it issues a survey report, comonly referred to by its
form nunber, a "2567," or, when a state statute or rule is
violated, a "3020," referring to the State of Florida form The
forns are identical in format with the exception of their
respective formnunbers. |If deficiencies are noted in the
"2567" ("3020"), they are identified by a "Tag" nunber which
identifies the applicable regulatory violation. In addition,
the survey report determ nes the |evel of deficiency of the

regul atory standard believed to have been violated. As a



result, the alleged deficient practice, the particul ar
regul ation violated, and the class of the deficiency, are cited
in the "2567" or "3020" survey report.

4. Petitioner conducted its annual recertification survey
of Respondent, which was conpl eted on Cctober 24, 2002, and
i ssued a 3020 survey report noting certain deficiencies
i nvol ving state required background screeni ng of enpl oyees.

5. In an effort to protect residents of nursing hones who
are often unable, physically and nentally, to protect
t hensel ves, the State of Florida requires that enployers conduct
statutorily mandated background screeni ngs of prospective
enpl oyees. For enpl oyees who have resided in Florida for five
years prior to applying for enploynent a "Level 1" screening is
requi red. For enpl oyees who have not resided in Florida for
five years prior to applying for enploynent in addition to the
"Level 1" screening, a "Level 2" screening is required.

6. A "Level 1" screening includes, but is not limted to,
enpl oynent history checks and statew de crimnal correspondence
checks through the Florida Departnent of Law Enforcenent and nay
i nclude local crimnal records checks through |ocal |aw
enf orcenent agenci es.

7. A "Level 2" screening includes fingerprinting,
statewide crimnal and juvenile records checks through the

Fl ori da Departnent of Law Enforcenent, federal crimnal records



checks through the Federal Bureau of I|nvestigation, and may
i nclude local crimnal records checks through I ocal |aw
enf or cenent agenci es.

8. Sections 435.03 and 435.04, Florida Statutes (2002),
contain an extensive list of crimnal offenses, which disqualify
a prospective enployee from nursi ng hone enpl oynent.

9. During the referenced survey, Petitioner exam ned five
of Respondent's current enpl oyees' personnel files. This
exam nation reveal ed that enploynent history checks had not been
conpl eted on two of the five enpl oyees checked. By statute,

t hese enpl oyees shoul d not have been hired prior to conpletion
of the enploynent history checks. Respondent does not contest
the determ nation that the enploynent history checks were not
conduct ed.

10. The survey report ("3020") notes "N620" as the "ID
Prefix Tag"; the portion of the 3020 titled "Summary Statenent
of Deficiencies" contains Section 400.215, Florida Statutes,
reprinted verbatim The 3020 further notes that this deficiency
is a "Pattern, Aass Ill, 11/15/02." The date indicates the
deadline for correction of the deficiency. Section 400.215,
Florida Statutes, states, in part, that "facilities nust have in
their possession evidence that |evel 1 screening has been

conpl eted before allowi ng an enpl oyee to begi n working .



11. Petitioner conducted a "foll ow-up" survey on
Decenber 12, 2002. During the "followup" survey, it was noted
t hat Respondent was appropriately conducting enpl oynent history
checks; however, it was al so determ ned that Respondent had
failed to tinely request "Level 2" background screening on three
of five enployees due to its failure to tinely submt
fingerprinting cards to Petitioner. Subsections 435.05(1)(a)
and (c), Florida Statutes, require that fingerprinting cards
shoul d be submtted to Petitioner within ten working days of an
enpl oyee's hiring date. 1In the three instances cited, the
fingerprinting cards were forwarded 37, 27 and 15 days after the
enpl oyees were hired. Respondent does not dispute that the
fingerprinting cards were submtted late. The parties have
stipulated in the Joint Prehearing Stipulation filed October 1,
2003, that Respondent had forwarded all fingerprinting cards by
Decenber 5, 2002.

12. Respondent urges that enploynent history checks are an
exercise in futility. It is argued that nodern-day enpl oyers
wi || not advance negative informati on about a former enpl oyee.
Whil e this argunent may have sone practical nerit, there nmay be
i nstances where a fornmer enployer will provide information that
Wll result in the denial of enploynent and protection of
residents. A hiring enployer nmay | earn sone information, not

limted to evidence of a conviction or plea to a disqualifying



of fense, which may convince the enployer not to hire an
applicant. 1In addition, it is the wisdomof the Florida

Legi slature, not the enployer that dictates this requirenent of
| aw.

13. Respondent further argues that the delay in submtting
the required fingerprinting cards did not result in a potenti al
harmto residents because, in the three instances cited, the
results of the Level 2 screening denonstrated that none of the
i nvol ved enpl oyees had been convicted of a disqualifying
of fense. This "begs the question” of a tinmely-filed
fingerprinting card revealing a disqualifying offense nore
qui ckly, resulting in the protection of residents. Wre there
no tine requirenent for submtting the information required for
the "Level 2" screening, a dilatory enployer could wait severa
nmont hs before submtting the required information, conceivably
al l owi ng an enployee with a disqualifying crimnal offense

committed in another state to work for six nonths,?

exposi ng
residents to potential harmthe entire tine.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2003).

15. Petitioner has the burden of establishing by a

preponderance of the evidence that Respondent violated Section



400. 215 and Chapter 435, Florida Statutes (2002), and that such

violation is a Class IIl deficiency. Beverly Enterprises-

Fl orida v. Agency for Health Care Adm nistration, 745 So. 2d

1133 (Fla. 1st DCA 1999); Departnent of Transportation v. J. W

C. Conpany, Inc., 396 So. 2d 788 (Fla. 1st DCA 1981).

16. In the event Petitioner seeks the inposition of an
adm nistrative fine, the burden of proof is by clear and

convi nci ng evidence. Departnent of Banking and Finance, Div. of

Securities and I nvestor Protection v. Osborne Stern & Co., 670

So. 2d 932 (Fla. 1996)(citing Ferris v. Turlington, 510 So. 2d

292 (Fla. 1987)); Nair v. Department of Business & Professiona

Regul ati on, 654 So. 2d 205 (Fla. 1st DCA 1995).

17. In Slonowitz v. Wil ker, 429 So. 2d 797, 800 (Fl a.

4t h DCA 1983), the Court of Appeal, Fourth District, canvassed
the cases to develop a "workable definition of clear and

convi nci ng evidence" and found that of necessity such a
definition would need to contain "both qualitative and
guantitative standards.” The court held that

cl ear and convi nci ng evi dence requires that
t he evidence nmust be found to be credible;
the facts to which the witnesses testify
nmust be distinctly renmenbered; the testinony
nmust be precise and explicit and the

Wi t nesses must be | acking confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the



truth of the allegations sought to be
est abl i shed.

|d. The Florida Suprenme Court |ater adopted the Fourth
District's description of the clear and convincing evidence

standard of proof. Inquiry Concerning Davey, 645 So. 2d 398,

404 (Fla. 1994). The First District Court of Appeal also has
followed the Slonowitz test, adding the interpretive comrent

that "[a]lthough this standard of proof nay be net where the
evidence is in conflict, . . . it seens to preclude evidence

that is anbiguous.” Westinghouse Electric Corp., Inc. v. Shuler

Brothers, Inc., 590 So. 2d 986, 988 (Fla. 1st DCA 1991), rev.

deni ed, 599 So. 2d 1279 (Fla. 1992)(citation omtted).
18. Subsection 400.23(7), Florida Statutes (2002),
provi des, in pertinent part:

(a) A standard licensure status neans
that a facility has no class I or class Il
deficiencies and has corrected all class I
deficiencies within the tinme established by
t he agency.

(b) A conditional |icensure status neans
that a facility, due to the presence of one
or nore class | or class Il deficiencies, or
class Il deficiencies not corrected within
the tinme established by the agency, is not
in substantial conpliance at the tine of the
survey with criteria established under this
part or with rules adopted by the agency.

If the facility has no class |, class IIl, or
class |11l deficiencies at the tinme of the
foll owup survey, a standard |icensure
status may be assigned.

10



19.

Subsections 400.23(8)(c) and (d), Florida Statutes

(2002), provide:

20.

perti nent

(c) Aclass Ill deficiency is a
deficiency that the agency determ nes wl |l
result in no nore than mnimal physical
mental , or psychosocial disconfort to the
resident or has the potential to conprom se
the resident's ability to nmaintain or reach
hi s or her highest practical physical,
mental, or psychosocial well-being, as
defined by an accurate and conprehensive
resi dent assessnent, plan of care, and
provi si on of services.

(d) Aclass IV deficiency is a deficiency
that the agency determ nes has the potenti al
for causing no nore than a mnor negative
i npact on the resident. |If the class IV
deficiency is isolated, no plan of
correction is required.

Section 400. 215, Florida Statutes (2002), reads,
part:

(1) The agency shall require background
screening as provided in chapter 435 for al
enpl oyees or prospective enpl oyees of
facilities licensed under this part who are
expected to, or whose responsibilities may
require themto:

(a) Provide personal care or services to
resi dents;

(b) Have access to resident living areas;
or

(c) Have access to resident funds or
ot her personal property.

(2) Enployers and enpl oyees shall conply
with the requirenments of s. 435.05.

11



(a) Notw thstanding the provisions of s.
435.05(1), facilities nmust have in their
possessi on evidence that |evel 1 screening
has been conpl eted before all ow ng an
enpl oyee to begin working with patients as
provided in subsection (1). Al information
necessary for conducting background
screening using level 1 standards as
specified in s. 435.03(1) shall be submtted
by the nursing facility to the agency.

Resul ts of the background screening shall be
provi ded by the agency to the requesting
nursing facility.

(b) Enpl oyees qualified under the
provi si ons of paragraph (a) who have not
mai nt ai ned conti nuous residency within the
state for the 5 years i nmedi ately precedi ng
the date of request for background screening
nmust conplete |l evel 2 screening, as provided
in chapter 435. Such enployees may work in
a conditional status up to 180 days pendi ng
the receipt of witten findings evidencing
the conpletion of Ievel 2 screening. Level
2 screening shall not be required of
enpl oyees or prospective enpl oyees who
attest in witing under penalty of perjury
that they neet the residency requirenent.
Conpl etion of |evel 2 screening shal
require the enpl oyee or prospective enpl oyee
to furnish to the nursing facility a ful
set of fingerprints to enable a crim nal
background i nvestigation to be conduct ed.
The nursing facility shall submt the
conpleted fingerprint card to the agency.
The agency shall establish a record of the
request in the database provided for in
paragraph (c) and forward the request to the
Departnent of Law Enforcenent, which is
aut horized to submt the fingerprints to the
Federal Bureau of Investigation for a
national crimnal history records check
The results of the national crimnal history
records check shall be returned to the
agency, which shall maintain the results in
t he dat abase provided for in paragraph (c).
The agency shall notify the adm ni strator of

12



21.

the requesting nursing facility or the

adm ni strator of any other facility |icensed
under chapter 393, chapter 394, chapter 395,
chapter 397, or this chapter, as requested
by such facility, as to whether or not the
enpl oyee has qualified under level 1 or

| evel 2 screening. An enployee or
prospective enpl oyee who has qualified under
| evel 2 screening and has naintai ned such
continuous residency within the state shal
not be required to conplete a subsequent

| evel 2 screening as a condition of

enpl oynent at another facility.

Subsection 435.03(1), Florida Statutes (2002), reads

as foll ows:

22.

(1) Al enployees required by |aw to be
screened shall be required to undergo
background screening as a condition of
enpl oynment and continued enpl oynent. For the
pur poses of this subsection, |level 1
screeni ngs shall include, but not be limted
to, enploynment history checks and statew de
crimnal correspondence checks through the
Fl ori da Departnent of Law Enforcenent, and
may i nclude | ocal crimnal records checks
t hrough | ocal | aw enforcenent agenci es.

Subsection 435.04(1), Florida Statutes (2002), reads

as foll ows:

(1) Al enployees in positions designated
by | aw as positions of trust or
responsibility shall be required to undergo
security background investigations as a
condi tion of enploynent and conti nued
enpl oynent. For the purposes of this
subsection, security background
i nvestigations shall include, but not be
limted to, fingerprinting for all purposes
and checks in this subsection, statew de
crimnal and juvenile records checks through
the Florida Departnent of Law Enforcenent,
and federal crimnal records checks through

13



t he Federal Bureau of I|nvestigation, and nmay
include local crimnal records checks
t hrough I ocal | aw enforcenent agenci es.

23. Section 435.05, Florida Statutes (2002), reads as
fol | ows:

(1)(a) Every person enployed in a
position for which enploynent screening is
required nmust, within 5 working days after
starting to work, subnmit to the enployer a
conpl ete set of information necessary to
conduct a screening under this section.

(b) For level 1 screening, the enpl oyer
must submt the information necessary for
screening to the Florida Departnent of Law
Enf orcenent within 5 working days after
receiving it. The Florida Departnent of Law
Enforcenment will conduct a search of its
records and will respond to the enpl oyer
agency. The enployer will informthe
enpl oyee whet her screening has reveal ed any
di squal i fying information.

(c) For level 2 screening, the enpl oyer
or licensing agency nust submt the
i nformati on necessary for screening to the
Fl ori da Departnment of Law Enforcenent within
5 working days after receiving it. The
Fl ori da Departnent of Law Enforcenent will
conduct a search of its crimnal and
juvenile records and will request that the
Federal Bureau of Investigation conduct a
search of its records for each enpl oyee for
whom t he request is made. The Florida

Depart ment of Law Enforcenent will respond
to the enpl oyer or |icensing agency, and the
enpl oyer or licensing agency will informthe

enpl oyee whet her screening has reveal ed
di squal i fying information.

(d) The person whose background is being
checked nust supply any missing crimnal or
ot her necessary information to the enpl oyer
within 30 days after the enpl oyer nmakes a

14



request for the information or be subject to
automati c disqualification.

(2) Unless otherw se prohibited by state
or federal |aw, new enpl oyees nmay be pl aced
on probationary status pending a
determ nation of conpliance with m ni num
standards set forth in this chapter

(3) Each enployer required to conduct
| evel 2 background screening nust sign an
af fidavit annually, under penalty of
perjury, stating that all covered enpl oyees
have been screened or are newly hired and
are awaiting the results of the required
screeni ng checks.

24. The evidence, uncontested by Respondent, denonstrates
two areas of nonconpliance with statues requiring background
screeni ng designed to protect nursing home residents from
enpl oyees who, based on prior conduct, present a potential of
harmto the residents. Electing to ignore a required screening
process or failing totinely file certain required information,
admttedly different statutory violations, clearly denonstrate
substantial non-conpliance wth the requirenent to conduct
background screening. The distinction suggested by Respondent
in argunent between the two areas of non-conpliance is a
distinction without a difference. The evidence denonstrated by
both surveys is that Respondent was not in substanti al
conpliance with the statutory background screeni ng requirenents.

25. The evidence is equally conpelling that failure to

performeither of the two required background screening

15



activities as required presents the potential for harmto
residents or, in the |anguage of Subsection 400.23(8)(c),
Fl orida Statutes (2002), ". . . has the potential to conprom se
the resident's ability to maintain or reach his or her highest
practicabl e physical, nental, and psychosocial well-being,

26. The Decenber 12, 2002, "follow-up" survey that
di scovered the lateness in filing the fingerprinting cards al so
determ ned that, effective Decenber 5, 2002, the fingerprinting
cards had been forwarded to Petitioner, albeit |ate.
Decenber 5, 2002, appears to be the appropriate date for
term nating the Conditional |icensure status of Respondent and
restoring the Standard |icensure status.

27. As stated herei nabove, Respondent had cured the
specific deficiency initially cited, failure to pursue
enpl oynent history checks, at the tine of the "foll ow-up"
survey. Even though I have determ ned that the failure of
Respondent to tinely submt fingerprinting cards is a conponent
of the patterned Class Ill deficiency, the inposition of an
admnistrative fine as suggested in Subsection 400.23(8),
Florida Statutes (2002), appears to be excessive when it is
considered that Conditional licensure status is a significant

penal ty.

16



RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner enter a final order finding
t hat Respondent vi ol ated Section 400.215, Florida Statutes
(2002), by failing to conply with requirenments regardi ng
enpl oyee background screeni ng and awardi ng Respondent a
Condi tional |icensure status from Cctober 24, 2002, through
Decenber 5, 2002.

DONE AND ENTERED this 25th day of Novenber, 2003, in

Tal | ahassee, Leon County, Flori da.

JEFF B. CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 25th day of Novenber, 2003.
ENDNOTE
1/ Subsection 400.215(2)(b), Florida Statutes, the "level 2"

screening statute, allows enploynent for a period of 180 days
whil e Level 2 screening takes place.
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COPI ES FURNI SHED

Gerald L. Pickett, Esquire

Agency for Health Care Adm nistration
Sebring Building, Suite 330L

525 Mrror Lake Drive, North

St. Petersburg, Florida 34701

R Davis Thomas, Jr.

Broad and Casse

215 South Monroe Street, Suite 400
Post O fice Box 11300

Tal | ahassee, Florida 32302-1300

Leal and McCharen, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive, Ml Station 3

Tal | ahassee, Florida 32308

Val da C ark Christian, CGeneral Counsel
Agency for Health Care Adm nistration
Fort Knox Buil ding, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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